IN THE COURT OF COMMON PLEAS OF THE STATE OF DELAWA RE
IN AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE, )

V. ; Cr. ID No. 0906009926
JOHN F. CRESTO, : )

Defendant. ))

Decided: April 25, 2011

MEMORANDUM OPINION AND ORDER

Karin M. Volker, Esquire, Department of Justice IMington, Delaware, Attorney for the State.

Jonathan Layton, Esquire, Wilmington, Delawarep/itey for Defendant.

DAVIS, J.

Defendant John Cresto pled guilty in the Court ofrtnon Pleas to three charges in the
above-captioned matter. Mr. Cresto was senterwagld years and thirty days at Level V with
thirty days suspended. Mr. Cresto filed a motimnniodification of sentence (the “Motion”)
under the Court of Common Pleas Criminal Rule 35@)r the reasons set forth in the opinion

below, the Motion is DENIED.



FACTS AND PROCEDURAL HISTORY

Mr. Cresto was arrested on May 4, 2010 and changgdthe following offenses: (i) two
counts of assault®in violation of 11Del. C. § 611 (1); (ii) one count of resisting arrest in
violation of 11Ddl. C. § 1257; and (iii) two counts of criminal mischiefder $1000 property
damage in violation of 1Del C. 8 811 (a) (1). The charges arose from a domegtience
incident that occurred on June 12, 2009. Accortinidpe affidavit of probable cause, in that
incident Mr. Cresto assaulted an ex-girlfriend &edsister, smashed a cell phone and two car
windows, and then fled from the area when the pokiere called.

On August 18, 2010, Mr. Cresto appeared in the Cdfu€ommon Pleas and reached an
agreement with the State to resolve the chargesayyof a plea. Under the terms of the plea,
Mr. Cresto plead guilty to one count of assalflt @&e count of resisting arrest and one count of
criminal mischief. The State entered nolle proseqguthe balance of the charges in this case as
well as all charges in three separate cases peadaigst Mr. Crestd. The State recommended
a sentence of three years at Level V suspendezhtiear at Level Il probation. During the
plea colloquy, Mr. Cresto acknowledged that he wstded that the Court is not bound by the
State’s recommended sentence and the sentencigg yualild decide the sentence to be
imposed.

The Court addressed sentencing immediately aftapding the plea. After hearing from
the State and Mr. Cresto’s Counsel, the Court abbine victim’s father to make an impact
statement. During the impact statement, Mr. Crastbthe victim’s father exchanged words
directly with one another. The Court then deteedithat it needed additional information prior

to sentencing Mr. Cresto and ordered a full preserd investigation and continued the

! Affidavit of Probable Cause in Adult Complaint awtrrant — Case No. 0906009926.
2 Nolle Prosequi entered in Court of Common Please@éumbers 0912000211, 0907000562, and 0907000545.



sentencing hearing to a later date. Prior to adjag, the Court advised Mr. Cresto that he
would have an opportunity to be heard at the la¢aring.

The Court of Common Pleas Investigative Servicde®tonducted an investigation
and prepared a presentence report prior to sentgndihat report was provided to the Court and
the parties. Subsequent to receiving the report but prioheodontinued sentencing hearing, the
Court met with the investigative services officdronprepared the presentence report.

On October 1, 2010, Mr. Cresto appeared in the Gduommon Pleas for his
sentencing hearing. Mr. Cresto apologized forchimes and claimed he was remorseful for his
actions. The State represented that it had disdus® matter with the victim’s father and would
now be seeking a term of two years at Level 5 sudge for Level 11l probation. The victim’s
father also addressed the Court and stated thatadnas a drug problem and recommended drug
treatment as part of the sentence.

Prior to handing down the sentence, the Court sethose things it considered for
purposes of Mr. Cresto’s sentencing. The Coutedtthat it had considered: (i) the
recommendations from the Defendant and the Sigtéhg statements made by Mr. Cresto and
the victim’s father; (iii) the applicable SentengiAccountability Commission (“SENTAC”)
guidelines; (iv) aggravating and mitigating circuarges; (v) Mr. Cresto’s behavior leading to
the convictions in this case; (vi) the presentaepert; and (vii) Mr. Cresto’s entire criminal
record. The Court then announced it was devidtmg the SENTAC guidelines based on
certain aggravating circumstances. The Courttiied the following aggravating
circumstances on the record at the hearing: @)was Mr. Cresto’s third resisting arrest charge

in the past three years and the second resistiegtatharge within eighteen months; (ii) Mr.

% The parties receive the same presentence repoiisthrovided to the Court except that the Cols seceives a
one page recommendation regarding sentencing.



Cresto’s manipulative behavior when he informeditivestigating officer that he would not
surrender unless there was an agreement not tagoarsninal charges; (iii) Mr. Cresto’s
extensive criminal history including nineteen fefaonvictions or adjudications of delinquent
prior to the age of twenty three; (iv) three pyoobation discharges as unimproved indicating
Mr. Cresto is not amenable to community supervisfepMr. Cresto’s lack of remorse in the
interview with the Court of Common Pleas invesiiaservices officer (including, as noted in
the report, that Mr. Cresto emphasized that higynfrom breaking through a car window to
punch the victim was worse than the injury suffdsgdhe victim); and (vi) Mr. Cresto’s undue
depreciation of the offenses charged. The Courtlooled that Mr. Cresto was in need of
correctional treatment to address his repetitivmical conduct. The Court then sentenced Mr.
Cresto to a total of two years and thirty daysedl V and suspended thirty days with no
probation to follow.

MR. CRESTO’S MOTION TO MODIFY THE SENTENCE

Mr. Cresto filed a motion for modification of sente (the “Motion”) and requested that
the sentence be reduced to time served followezlipgrvised probation and anger management
classes. Mr. Cresto claims he is entitled to meation because the original sentence imposed is
outside of the presumptive sentence guidelinesséhéence was based on untrue assumptions,
the Court improperly relied on the presentencentepad the presentence office failed to
conduct a sufficient interview.

Mr. Cresto incorrectly mailed the Motion to the fianotary of the Superior Court
instead of the Court of Common Pleas. The Prottasp@f the Superior Court received the
Motion on January 10, 2011 and subsequently forachitde motion to the Clerk of the Court of

Common Pleas. The Clerk of the Court of Commom#teceived the Motion on January 19,



2011. The State then requested an opportunitysoond before the Court took any action on
the Motion. The Court requested that the Statelafdnse Counsel submit arguments on the
motion prior to March 1, 2011.

The State and Defense Counsel each submitted sopplal written arguments. The
State opposes reducing Mr. Cresto’s sentence bethesState contends that the Superior Court
gave deference to this Court’s sentence in this pasr to sentencing Mr. Cresto on unrelated
felony charges. In addition, the State asks thartdo deny the Motion because Mr. Cresto has
an extensive criminal history, is not amenablertibption, and aggravating factors outweigh
any mitigating factors in this particular case.

Mr. Cresto’s Counsel also submitted an additioglgr in support of the Motion. Mr.
Cresto’s Counsel’s supplemental argument claimsnttfwalification is appropriate here because
the Court improperly relied on “uncharged, unprguamcorroborated, and unsubstantiated
allegations with respect to alleged prior bad autslving Mr. Cresto and thalleged victim,”*
the Court did not give Defense Counsel or Mr. Gréise opportunity to respond to the victim’s
father’s impact statement, the interview with tlhegentence investigator was cut short by
corrections staff, the Court did not give propeighéto the fact that Mr. Cresto accepted
responsibility for his actions by accepting a pteesus proceeding to trial on the charges, and
the sentence exceeds SENTAC guidelines.

Concluding the record was complete, the Court dedlito hold a hearing on the

Motion.®

* Mr. Cresto’s Supplemental Motion (emphasis addedihough not necessary to the decision hereCiart
wants to point out that it does not agree with Galis characterization that Ms. Jacobs is an alleggtim. Ms.
Jacobs is a victim of Mr. Cresto’s criminal condubtr. Cresto plead guilty to the charges and ltagpted
responsibility for his crimes. The proper timeargue that Ms. Jacobs is “allegedly” a victim egdinvhen Mr.
Cresto chose to plead guilty.

® Ct. Com. PI. Crim. R. 35(b) (“A motion for redumti of sentence will be considered without presemahearing
or argument unless otherwise ordered by the Cdurt.”



l. ANALYSIS

Court of Common Pleas Criminal Rule 35 gives theartcthe ability to correct or reduce
a sentenc@. Although Mr. Cresto’s Motion is titled “Motion fdViodification,” the Court
considers the Motion as a motion for correctiomeatuction of sentence under Court of
Common Pleas Criminal Rule 35. The court may @b illegal sentence at any time and it
may correct a sentence imposed in an illegal mawitkin ninety day<. A motion for reduction
of sentence must be made within ninety days dftesentence is imposédAn application for
sentence reduction or correction of a sentencesega an illegal manner made more than
ninety days after imposition of a sentence willyooé considered where extraordinary
circumstances exist.

COURT OF COMMON PLEAS RULE 35 TIME REQUIREMENTS

Mr. Cresto seeks a reduction of his sentence bedhessentence imposed is outside the
SENTAC guidelines, the sentence is based on inatzurformation, and the investigative
services office did not properly prepare the pre=see report. Mr. Cresto’s Counsel filed a
supplemental motion which identified an additioasgument in support of a reduction of the
sentence — that the Court allowed improper testynimym the father of the victim at Cresto’s
sentencing hearing. Mr. Cresto’s arguments intbkeprovision of Court of Common Pleas
Criminal Rule 35 (a) involving a sentence imposedn illegal manner.

As mentioned above, a motion to modify a sentengesed in an illegal manner must
be filed within ninety days after imposition of teentence. Mr. Cresto was sentenced on

October 1, 2010; and therefore, a timely motionaur@ourt of Common Pleas Rule 35 was

6 Ct. Com. PI. Crim. R. 35.
"Ct. Com. PI. Crim. R. 35(a).
8 Ct. Com. PI. Crim. R. 35(b).
° Ct. Com. PI. Crim. R. 35.



required to be filed before December 30, 2010 h@&dgh the Motion is dated December 27,
2010, the Court did not receive the Motion untiJary 19, 2011.

Court of Common Pleas Criminal Rule 35 uses mamgdoguage that a motion filed
more than ninety days after imposition vatily be considered if extraordinary circumstances
exist’® Here, Mr. Cresto’s request can only be timelpi§ Court applies a “mailbox rule” to
the filing of the Motion. The Delaware Supreme @das declined to create separate “mailbox
rule” for prisoners when filing a notice of appé&alFor the reason specifically set out by the
Supreme Court i€arr v. Sate, a filing by a prisoner is deemed filed on theed&tat it is
received by the coutt. This Court believes the Delaware Supreme Coudihg that there is
no “mailbox rule” for prisoners with respect tarid) notices of appeal is instructive in
determining whether the Motion is timely. Delaw&w@preme Court Rule 6 and Court of
Common Pleas Criminal Rule 35 contain similar mémgarequirements preventing review of a
filing on the merits if it is not filed in a timelyanner.

Because there is no “mailbox rule” for prisonehg Motion is deemed filed on January
19, 2011 - one-hundred and ten days after thersemteas imposed. The Court, therefore, finds
the Motion to be untimel}?

EXTRAORDINARY CIRCUMSTANCES

A motion for reduction of sentence or for correntmf a sentence imposed in an illegal
manner filed more than ninety days after imposibbsentence will only be considered by the

Court if extraordinary circumstances exist. Extdamary circumstances, for example, have been

10 Ct. Com. PI. Crim. R. 35(b).

Y Carr v. Sate, 554 A.2d 778, 780 (Del. 1989) (“In the absencearhpelling policy reasons to support a change in
our longstanding interpretation of Delaware law,deeline to adopt a separate prison mailbox rule.”)

?1d. at 779-780.

13 Defoe v. State, 750 A.2d 1200, 1202 (Del. 2000).



found to exist where the defendant is unable taiolroper medical care while incarceratéd.
However, extraordinary circumstances did not exiin a showing of a defendant’s
commendable prison record or positive accomplisheéuring incarceratiof.

This Court holds that the circumstances presemidiois case do not amount to
“extraordinary circumstances” as required by Cofi€ommon Pleas Criminal Rule 35. Neither
the original Motion nor any supplemental filing By. Cresto’s Attorney has alleged any fact
that could be construed as an extraordinary cirtameg under controlling law. Mr. Cresto’s
arguments that the sentence exceeds SENTAC guedadind the Court committed error in
allowing the victim’s father to make a statemernthat sentencing hearing are the type of
arguments that are required by Court of CommonsRaninal Rule 35 to be filed within
ninety days of imposition of the sentence.

CRESTO’S SUBSTANTIVE ARGUMENTS

Upon a review of the entire record and the argumehMr. Cresto and the State, the
Court is satisfied that the substantive argumehtiseoMotion are not supported by the law. So,
even if the mailbox rule did apply, the Court ati#ively holds that the Motion lacks merit and
is, therefore, denied.

Relief under Court of Common Pleas Criminal Rulas3available when the “sentence
imposed exceeds the statutorily-authorized linfiitg, violates the Double Jeopardy Clause®..”

SENTAC guidelines do not control a sentencing cand a sentence imposed outside of the

guidelines is not an illegal or improper sentetcédditionally, the Court is not bound by the

14 qate v. DeRoche, 2003 WL 22293654 (Del. Super. Aug. 1, 2003).

15 Upshur v. Sate, 892 A.2d 1085 (Del. 2006) (trial court properiotined to consider positive accomplishments
during incarceration)Allen v. Sate, 929 A.2d 783 (Del. 2007) (commendable prison méctid not amount to
“extraordinary circumstances” to excuse complianith Super. Ct. Crim. R. 35(a)).

'° Defoe, 750 A.2d at 1201.

1" see Mayes v. Sate, 604 A.2d 839, 845 (Del. 1992) (a defendant hakegal or constitutional right to appeal a
statutorily authorized sentence simply becauseesdot conform to the sentencing guidelines).



State’s recommended senteftdnstead, the Court’'s power to sentence is cdetiqand

limited) by the applicable sentencing stattiteTo determine whether a sentence is legal,
therefore, the Court must determine whether théeser is within the statutory limits prescribed
by the legislature. A sentence is also illegdlig: (i) ambiguous as to the time and manner in
which it is to be served, (ii) internally contramticy, (iii) omits a term required by statute, (iv)
uncertain as to the substance of the sentence) argentence which the judgment of correction
did not authorizé®

Here, the Court considered extensive amounts ofnmdtion before sentencing Mr.
Cresto, including the governing statutory limirior to imposing the sentence, the Court stated
six aggravating factors (mentioned above in thésfand procedural history section) on the
record to justify its deviation from the SENTAC dalines. The Court carefully considered the
information before it and determined that Mr. Coastnot amenable to probation and is in need
of correctional treatment to curtail what has bee@nserious and incredibly long criminal
history. While the sentence imposed was thirtysdghort of the maximum, it is still within the
statutory range prescribed by the legislature.

Mr. Cresto also claims that the Court erred byvailhg the victim’s father to make an
impact statement prior to sentencing. Mr. Cresgeds that the victim’s father should not have
been given the opportunity to speak and the comtielmis statement included information that
was not permissible to be considered prior to semg. A sentencing court has broad
discretion to consider “information pertaining tdefendant’s personal history and behavior

which is not confined exclusively to conduct foriaththat defendant was convicted.”

18 qate v. Deston, 2002 WL 338069 at *2 (Del Super. 2002).

19 See Mayes, 604 A.2d at 845 (citingvard v. Sate, 567 A.2d 1296 (Del. 1989)).
20 See Defoe, 750 A.2d at 1201Brittingham v. State, 705 A.2d 577, 578 (1998).
2 Mayes, 604 A.2d at 842 (quotingake v. Sate, 494 A.2d 166 (Del. 1984)).



“Sentencing courts are specifically entitled to/nepon information regarding other, unproven

crimes.”?

“However, a sentencing court abuses its disanefid sentences on the basis of
inaccurate or unreliable informatiofi*” A sentence violates a defendant’s due procebssrifjit
is based on demonstrably false information or imfation lacking minimal indicia of
reliability.?* A due process claim will only lie in regard toaniation relied upon by a
sentencing courft

Mr. Cresto claims that the Court erred by considgthe allegations of the victim’s
father’s impact statement accusing Mr. Cresto afjdibuse. After expressing concern at the
State’s recommended sentence, the victim’s fat@mmmended that Cresto be ordered to
complete a drug treatment program. Mr. Cresto’srGel offered a rebuttal after the impact
statement. During rebuttal, the Court agreed@rasto’s presentence investigation and criminal
history do not indicate a drug abuse problem. [Catigse was not mentioned as an aggravating
factor prior to sentencing and the Court did nét om the allegations of drug abuse in crafting
Mr. Cresto’s sentence. The Court declined to ireparsy drug treatment as requested in the
impact statement. The record demonstrates thaldlet relied on the six previously stated
aggravating factors, not on alleged drug abusenwhafting the sentence which exceeded
SENTAC guidelines.

This is not a case where the Court imposed arsill@gproper or, even, an unduly harsh
sentence. The sentence falls within the limitatd&hed by statute. In addition, there is no

claim that Mr. Cresto has been subjected to a tiayiaf the Double Jeopardy Clause. Finally,

221d., at 843 (citation omitted).

3d. (citing Hamilton v. Sate, 534 A.2d 657 (Del. 1987)).
*41d. at 843.

2 1d.

10



there are no facts (either new facts or factswhae previously ignored by the Court) present
here that support an argument that Mr. Crestotileshto a reduction of his sentence.
Il. CONCLUSION

A motion for correction of a sentence imposed inllagal manner must be filed within
ninety days of sentencing, absent extraordinaguonstances. Mr. Cresto filed his motion one-
hundred and ten days after sentencing and didllegieaany extraordinary circumstances;
therefore, the Court holds that the Motion is ueliyn As set forth above, the Court has also
considered the substantive arguments made in th®iMand holds that these arguments lack
merit under Court of Common Pleas Criminal Rule 3&cordingly, for these reasons, the
Motion isDENIED.

IT 1S SO ORDERED.

[S/ Eric M. Davis
Eric M. Davis
Judge
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